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Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of

Certain Officers
 
On August 15, 2023, at the Annual Meeting of Stockholders (the “Annual Meeting”) of Windtree Therapeutics, Inc. (the “Company”), stockholders of the
Company approved an amendment and restatement of the Windtree Therapeutics 2020 Equity Incentive Plan (the “2020 Plan”) to (i) increase the
authorized shares under the existing 2020 Equity Incentive Plan, by 645,000 shares, (ii) remove the 2020 Plan’s evergreen provision, (iii) clarify that no
liberal share recycling will be permitted, (iv) impose a minimum vesting on awards granted under the 2020 Plan as described therein, and (v) prohibit
dividend payments on unvested awards.
 
A detailed summary of the material features of the 2020 Plan is set forth in the Company’s definitive proxy statement for the Annual Meeting filed with the
U.S. Securities and Exchange Commission on June 30, 2023 (the “Proxy Statement”) under the caption “Items To Be Voted On - Item 4: Approval of the
Amended and Restated Windtree Therapeutics 2020 Equity Incentive Plan” which description is incorporated herein by reference.
 
The descriptions of the 2020 Plan contained herein and in the Proxy Statement do not purport to be complete and are qualified in their entirety by reference
to the full text of the 2020 Plan, which is attached hereto as Exhibit 10.1 to this Current Report on Form 8-K and is incorporated herein by reference.
 
Item 5.07 Submission of Matters to a Vote of Security Holders
 
On August 15, 2023, the Company held its Annual Meeting virtually. As of June 26, 2023, the record date for the Annual Meeting, there were 5,148,219
outstanding shares of the Company’s common stock. The following is a brief description of the final voting results for each of the proposals submitted to a
vote of the stockholders at the Annual Meeting, which are described in detail in the Proxy Statement.
 
(a)          Proposal 1 — Election of the Five Director Nominees to Serve until the Company’s 2024 Annual Meeting.
 
The votes with respect to the election of five directors to hold office until the 2024 annual meeting were as follows:
 
Director Votes For Votes Withheld Broker Non-Votes
Craig E. Fraser 740,143 22,612 1,480,055
Daniel Geffken 728,246 34,509 1,480,055
Robert Scott, M.D. 591,638 171,117 1,480,055
Mark Strobeck, Ph.D. 729,893 32,862 1,480,055
Leslie J. Williams 567,849 194,906 1,480,055
 
(b)          Proposal 2 — Approval, on an Advisory Basis, of the Compensation of the Company’s Named Executive Officers.
 
The votes with respect to the approval, on an advisory basis, of the compensation of the Company’s named executive officers were as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes
666,480   86,688   9,587   1,480,055

 
(c)          Proposal 3 — Ratification of Appointment of EisnerAmper LLP as the Company’s Independent Registered Public Accounting Firm for 2023.
 
The votes with respect to the ratification of appointment of EisnerAmper LLP as the Company’s Independent Registered Public Accounting Firm for 2023
were as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes
2,120,083   48,301   74,426   N/A

 
 



 
 
(d)          Proposal 4 — Approval of the Amended and Restated Windtree Therapeutics 2020 Equity Incentive Plan.
 
The votes with respect to the approval of the Amended and Restated Windtree Therapeutics 2020 Equity Incentive Plan were as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes
669,259   88,539   4,957   1,480,055

 
 
Item 9.01         Financial Statements and Exhibits.
 

(d) Exhibits
 

The following exhibits are being filed herewith:
 
Exhibit
No.   Document
     
10.1   Amended and Restated Windtree Therapeutics, Inc. 2020 Equity Incentive Plan.
     
104   Cover Page Interactive Data File (embedded within the Inline XBRL document).
 

 



 
 

SIGNATURES
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned, thereunto duly authorized.
 
Dated: August 16, 2023 Windtree Therapeutics, Inc.

By: /s/ Craig E. Fraser
Name: Craig E. Fraser
Title: President and Chief Executive Officer

 
 



Exhibit 10.1
 

AMENDED AND RESTATED
 

WINDTREE THERAPEUTICS, INC.
 

2020 EQUITY INCENTIVE PLAN
 

Section 1. Purpose; Definitions. The purposes of the Amended and Restated Windtree Therapeutics, Inc. 2020 Equity Incentive Plan
(as amended from time to time, the “Plan”) are to: (a) enable Windtree Therapeutics, Inc. (the “Company”) and its affiliated companies to recruit and
retain highly qualified employees, directors and consultants; (b) provide those employees, directors and consultants with an incentive for productivity;
and (c) provide those employees, directors and consultants with an opportunity to share in the growth and value of the Company.

 
For purposes of the Plan, the following terms will have the meanings defined below, unless the context clearly requires a different

meaning:
 

(a) “Affiliate” means, with respect to a Person, a Person that directly or indirectly controls, is controlled by, or is under common control
with such Person.

 
(b) “Applicable Law” means the legal requirements relating to the administration of and issuance of securities under stock incentive

plans, including, without limitation, the requirements of state corporations law, federal, state and foreign securities law, federal, state and foreign tax law,
and the requirements of any stock exchange or quotation system upon which the Shares may then be listed or quoted.

 
(c) “Award” means an award of Options, Stock Appreciation Rights, Restricted Stock, Restricted Stock Units or Cash or Other Stock

Based Awards made under this Plan.
 

(d) “Award Agreement” means, with respect to any particular Award, the written document that sets forth the terms of that particular
Award.

 
(e) “Board” means the Board of Directors of the Company, as constituted from time to time.

 
(f) “Cash or Other Stock Based Award” means an award that is granted under Section 10.

 
(g) “Cause” shall, with respect to any Participant, have the meaning set forth in the Participant’s employment, consulting or other

applicable agreement, or, in the absence of any such agreement or if such term is not defined in any such agreement, shall mean any one or more of the
following, as determined by the Committee: (i) willful misconduct or gross negligence in the performance of the Participant’s duties; (ii) willful and
continued failure or refusal to perform satisfactorily any duties reasonably requested in the course of the Participant’s employment by, or service to, the
Company (other than a failure resulting from the Participant’s Disability); or (iii) fraudulent, dishonest or other improper conduct engaged in by the
Participant that causes, or has the potential to cause, harm to the Company or any of its Subsidiaries, or its or their business or reputation, including,
without limitation, the Participant’s violation of any policies of the Company applicable to the Participant, the Participant’s violation of laws, rules or
regulations applicable to the Participant, criminal activity, habitual drunkenness or use of illegal drugs. 

 
(h) “Change in Control” shall have the meaning, if any, set forth in a Participant’s employment, consulting or other applicable

agreement, or, if such term is not defined in any such agreement, shall mean either a “Change in Control” as defined in Section 1(h)(i) or a “409A
Change in Control” as defined in Section 1(h)(ii), as specified in the applicable Award Agreement. If no definition is specified, the term shall mean a
409A Change in Control.

 
 



 
 

(i) A “Change in Control” shall mean the occurrence of any of the following events:
 

(A) the acquisition, directly or indirectly by any Person (other than the Company, any trustee or other fiduciary
under an employee benefit plan of the Company, or a person that directly or indirectly controls, is controlled by, or is under common control with, the
Company), of beneficial ownership (within the meaning of Rule 13d-3 of the Exchange Act) of securities possessing more than thirty-five percent (35%) of
the total combined voting power of the Company’s outstanding securities;
 

(B) a change in the composition of the Board over a period of thirty-six (36) consecutive months or less such that a
majority of the Board ceases to consist of “incumbent members”, which term means members of the Board on the first day of such period and any person
becoming a member of the Board subsequent to such date whose election or nomination for election was approved by not less than two-thirds of the
members of the Board who then comprised the “incumbent members”;
 

(C) the Company combines with another company and is the surviving corporation but, immediately after the
combination, the shareholders of the Company immediately prior to the combination hold, directly or indirectly, by reason of their being stockholders of
the Company, fifty percent (50%) or less of the voting stock of the combined entity; or
 

(D) a liquidation of the Company, a sale of all or substantially all of the Company’s assets, or a merger,
consolidation or similar transaction in which the Company is not the surviving entity or survives as a wholly-owned or majority-owned subsidiary of
another entity.
 

(ii) A “409A Change in Control” shall mean the occurrence of any of the following events:
 

(A) any Person (other than (1) the Company, or (2) any trustee or other fiduciary under an employee benefit plan of
the Company), is or becomes the beneficial owner (as defined in Rule 13d-3 under the 1934 Act), directly or indirectly, of securities of the Company by
reason of having acquired such securities during the 12-month period ending on the date of the most recent acquisition (not including any securities
acquired directly from the Company or its Affiliates) representing thirty percent (30%) or more of the total voting power of the Company’s then
outstanding voting securities;
 

(B) the majority of members of the Board is replaced during any 12-month period by directors whose appointment
or election is not endorsed by a majority of the members of the Board before the date of the appointment;
 

(C) there is consummated a merger or consolidation of Company with any other corporation or other entity,
resulting in a change described in clauses (A), (B), (D), or (E) of this definition, other than (1) a merger or consolidation that would result in the voting
securities of the Company outstanding immediately prior thereto continuing to represent (either by remaining outstanding or by being converted into voting
securities of the surviving or parent entity) more than sixty percent (60%) of the total voting power of the voting securities of the Company or such
surviving or parent entity outstanding immediately after such merger or consolidation or (2) a merger or consolidation effected to implement a
recapitalization of the Company (or similar transaction) in which no Person, directly or indirectly, acquired forty percent (40%) or more of the total voting
power of the then outstanding securities of the Company (not including any securities acquired directly from the Company or its Affiliates);
 

(D) a liquidation of the Company involving the sale to any Person of at least forty percent (40%) of the total gross
fair market value of all of the assets of the Company immediately before the liquidation; or
 

(E) the sale or disposition by the Company of assets that have a total fair market value equal to forty percent (40%)
or more of the total gross fair market value of all of the assets of the Company and its Subsidiaries (taken as a whole) immediately before such sale or
disposition (or any transaction or related series of transactions having a similar effect), other than a sale or disposition by the Company to an entity at least
sixty percent (60%) of the total voting power of the voting securities of which is beneficially owned by shareholders of the Company in substantially the
same proportions as their beneficial ownership of the Company immediately prior to such sale.
 

 



 
 

(i) “Code” means the Internal Revenue Code of 1986, as amended from time to time, and any successor thereto.
 

(j) “Committee” means the committee designated by the Board to administer the Plan under Section 2. To the extent required under
Applicable Law, the Committee shall have at least two members and each member of the Committee shall be a Non-Employee Director.

 
(k) “Director” means a member of the Board.

 
(l) “Disability” means a condition rendering a Participant Disabled.

 
(m) “Disabled” will have the same meaning as set forth in Section 22(e)(3) of the Code.

 
(n) “Effective Date” will have the same meaning as set forth in Section 18.

 
(o) “Exchange Act” means the Securities Exchange Act of 1934, as amended.

 
(p) “Fair Market Value” means, as of any date, the value of a Share determined as follows: (i) if the Shares are listed on any established

stock exchange or a national market system, the Fair Market Value of a Share will be the closing sales price for such stock as quoted on that system or
exchange (or the system or exchange with the greatest volume of trading in Shares) at the close of regular hours trading on the day of determination; (ii)
if the Shares are regularly quoted by recognized securities dealers but selling prices are not reported, the Fair Market Value of a Share will be the mean
between the high bid and low asked prices for Shares at the close of regular hours trading on the day of determination; or (iii) if Shares are not traded as
set forth above, the Fair Market Value will be determined in good faith by the Committee taking into consideration such factors as the Committee
considers appropriate, such determination by the Committee to be final, conclusive and binding. Notwithstanding the foregoing, in connection with a
Change in Control, Fair Market Value shall be determined in good faith by the Committee, such determination by the Committee to be final conclusive
and binding.

 
(q) “Incentive Stock Option” means any Option intended to be an “Incentive Stock Option” within the meaning of Section 422 of the

Code.
 

(r) “Minimum Vesting Period” means the one-year period following the date of grant of an Award.
 

(s)“Non-Employee Director” will have the meaning set forth in Rule 16b-3(b)(3)(i) promulgated by the Securities and Exchange
Commission under the Exchange Act, or any successor definition adopted by the Securities and Exchange Commission.

 
(t) “Non-Qualified Stock Option” means any Option that is not an Incentive Stock Option.

 
(u) “Option” means any option to purchase Shares (including an option to purchase Restricted Stock, if the Committee so determines)

granted pursuant to Section 5 hereof.
 

(v) “Parent” means, in respect of the Company, a “parent corporation” as defined in Section 424(e) of the Code.
 

(w) “Participant” means an employee, consultant, Director, or other service provider of or to the Company or any of its respective
Affiliates to whom an Award is granted.

 
(x) “Person” means an individual, partnership, corporation, limited liability company, trust, joint venture, unincorporated association, or

other entity or association.
 

(y) “Restricted Stock” means Shares that are subject to restrictions pursuant to Section 8 hereof.
 

(z) “Restricted Stock Unit” means a right granted under and subject to restrictions pursuant to Section 9 hereof.
 

 



 
 

(aa) “Shares” means shares of the Company’s common stock, par value $0.001, subject to substitution or adjustment as provided in
Section 3(c) hereof.

 
(bb) “Stock Appreciation Right” means a right granted under and subject to Section 6 hereof.

 
(cc) “Subsidiary” means, in respect of the Company, a subsidiary company as defined in Sections 424(f) and (g) of the Code.

 
Section 2. Administration. The Plan shall be administered by the Committee; provided that, notwithstanding anything to the contrary

herein, in its sole discretion, the Board may at any time and from time to time exercise any and all rights and duties of the Committee under the Plan
except with respect to matters which under Applicable Law are required to be determined in the sole discretion of the Committee. Any action of the
Committee in administering the Plan shall be final, conclusive and binding on all persons, including the Company, its Subsidiaries, Affiliates, their
respective employees, the Participants, persons claiming rights from or through Participants and stockholders of the Company.

 
The Committee will have full authority to grant Awards under this Plan and determine the terms of such Awards. Such authority will

include the right to:
 

(a) select the individuals to whom Awards are granted (consistent with the eligibility conditions set forth in Section 4);
 

(b) determine the type of Award to be granted;
 

(c) determine the number of Shares, if any, to be covered by each Award;
 

(d) establish the other terms and conditions of each Award;
 

(e) approve forms of agreements (including Award Agreements) for use under the Plan; and
 

(f) modify or amend each Award, subject to the Participant’s consent if such modification or amendment would materially impair such
Participant’s rights.

 
The Committee will have the authority to adopt, alter and repeal such administrative rules, guidelines and practices governing the Plan

as it, from time to time, deems advisable; to interpret the terms and provisions of the Plan and any Award issued under the Plan (and any Award
Agreement); and to otherwise take any action that may be necessary or desirable to facilitate the administration of the Plan. The Committee may correct
any defect, supply any omission or reconcile any inconsistency in the Plan or in any Award Agreement in the manner and to the extent it deems necessary
to carry out the intent of the Plan.

 
To the extent permitted by Applicable Law, the Committee may delegate to one or more officers of the Company the authority to grant

Awards to Participants who are not subject to the requirements of Section 16 of the Exchange Act and the rules and regulations thereunder. Any such
delegation shall be subject to the applicable corporate laws of the State of Delaware. The Committee may revoke any such allocation or delegation at any
time for any reason with or without prior notice.

 
No Director will be liable for any good faith determination, act or omission in connection with the Plan or any Award.

 
Section 3. Shares Subject to the Plan.

 
(a) Shares Subject to the Plan. Subject to adjustment as provided in Section 3(c) of the Plan, the maximum number of Shares that may

be issued in respect of Awards under the Plan is 738,175 Shares (the “Plan Limit”). All of the Plan Limit Shares may be issued in respect of Incentive
Stock Options. Any Shares issued hereunder may consist, in whole or in part, of authorized and unissued Shares or treasury shares. Any Shares issued by
the Company through the assumption or substitution of outstanding grants in connection with the acquisition of another entity shall not reduce the
maximum number of Shares available for delivery under the Plan. Any Shares that are available for issuance under the Windtree Therapeutics, Inc. 2011
Long-Term Incentive Plan (as amended) (the “2011 Plan”) as of the Effective Date, and any Shares that become available for issuance under the 2011
Plan following the Effective Date in accordance with the terms of the 2011 Plan (the “Additional Shares”), may be issued to Participants pursuant to the
terms of this Plan. The Plan Limit shall be increased by such number of Additional Shares.

 
 



 
 

(b) Effect of the Expiration or Termination of Awards. If and to the extent that an Option or a Stock Appreciation Right expires,
terminates or is canceled or forfeited for any reason without having been exercised in full, the Shares associated with that Award will again become
available for grant under the Plan. Similarly, if and to the extent an Award of Restricted Stock or Restricted Stock Units is canceled or forfeited for any
reason, the Shares subject to that Award will again become available for grant under the Plan. For purposes of this limitation described in Section 3(a)
above, the shares of Stock underlying any awards under the Plan that are forfeited, canceled, held back upon exercise of an Option or settlement of an
Award to cover the exercise price or tax withholding, reacquired by the Company prior to vesting, satisfied without the issuance of Shares or otherwise
terminated (other than by exercise) shall not be added back to the Shares available for issuance under the Plan or the Shares that may be issued as
Incentive Stock Options. In the event the Company repurchases Shares on the open market, such Shares shall not be added to the Shares available for
issuance under the Plan.

 
(c) Other Adjustment. In the event of any corporate event or transaction such as a merger, consolidation, reorganization,

recapitalization, stock split, reverse stock split, split up, spin-off, combination of shares, exchange of shares, stock dividend, dividend in kind, or other
like change in capital structure (other than ordinary cash dividends) to stockholders of the Company, or other similar corporate event or transaction
affecting the Shares, the Committee, to prevent dilution or enlargement of Participants’ rights under the Plan, shall, in such manner as it may deem
equitable, substitute or adjust, in its sole discretion, the number and kind of shares that may be issued under the Plan or under any outstanding Awards,
the number and kind of shares subject to outstanding Awards, the exercise price, grant price or purchase price applicable to outstanding Awards, and/or
any other affected terms and conditions of this Plan or outstanding Awards.

 
(d) Change in Control. Notwithstanding anything to the contrary set forth in the Plan, upon or in anticipation of any Change in Control,

the Committee may, in its sole and absolute discretion and without the need for the consent of any Participant, take one or more of the following actions
contingent upon the occurrence of that Change in Control:

 
(i) cause any or all outstanding Awards to become vested and immediately exercisable (as applicable), in whole or in part;

 
(ii) cause any outstanding Option or Stock Appreciation Right to become fully vested and immediately exercisable for a

reasonable period in advance of the Change in Control and, to the extent not exercised prior to that Change in Control, cancel that Option or
Stock Appreciation Right upon closing of the Change in Control;

 
(iii) cancel any unvested Award or unvested portion thereof, with or without consideration;

 
(iv) cancel any Award in exchange for a substitute award;

 
(v) redeem any Restricted Stock or Restricted Stock Unit for cash and/or other substitute consideration with value equal to the

Fair Market Value of an unrestricted Share on the date of the Change in Control;
 

(vi) cancel any Option or Stock Appreciation Right in exchange for cash and/or other substitute consideration with a value equal
to: (A) the number of Shares subject to that Option or Stock Appreciation Right, multiplied by (B) the difference, if any, between the Fair
Market Value per Share on the date of the Change in Control and the exercise price of that Option or the base price of the Stock Appreciation
Right; provided, that if the Fair Market Value per Share on the date of the Change in Control does not exceed the exercise price of any such
Option or the base price of any such Stock Appreciation Right, the Committee may cancel that Option or Stock Appreciation Right without any
payment of consideration therefor; and/or

 
 



 
 

(vii) take such other action as the Committee shall determine to be reasonable under the circumstances.
 

In the discretion of the Committee, any cash or substitute consideration payable upon cancellation of an Award may be subjected to (i)
vesting terms substantially identical to those that applied to the cancelled Award immediately prior to the Change in Control, or (ii) earn-out, escrow,
holdback or similar arrangements, to the extent such arrangements are applicable to any consideration paid to stockholders in connection with the Change
in Control.

 
Notwithstanding any provision of this Section 3(d), in the case of any Award subject to Section 409A of the Code, the Committee shall

only be permitted to take actions under this Section 3(d) to the extent that such actions would be consistent with the intended treatment of such Award
under Section 409A of the Code.

 
(e) Foreign Holders. Notwithstanding any provision of the Plan to the contrary, in order to comply with the laws in countries other than

the United States in which the Company and its Subsidiaries operate or have employees, directors and consultants, or in order to comply with the
requirements of any foreign securities exchange or other Applicable Law, the Committee, in its sole discretion, shall have the power and authority to: (i)
modify the terms and conditions of any Award granted to employees, directors and consultants outside the United States to comply with Applicable Law
(including, without limitation, applicable foreign laws or listing requirements of any foreign securities exchange); (ii) establish subplans and modify
exercise procedures and other terms and procedures, to the extent such actions may be necessary or advisable; provided, however, that no such subplans
and/or modifications shall increase the share limitations contained in Section 3(a); and (iii) take any action, before or after an Award is made, that it
deems advisable to obtain approval or comply with any necessary local governmental regulatory exemptions or approvals or listing requirements of any
foreign securities exchange.

 
(f) Minimum Vesting Period. The vesting period for each Award granted under the Plan must be at least equal to the Minimum Vesting

Period; provided, however, nothing in this Section 3(f) shall limit the Administrator’s authority to accelerate the vesting of Awards as set forth in Section
3(d)(i) above; and, provided further, notwithstanding the foregoing, up to 5% of the shares of Stock authorized for issuance under the Plan may be
utilized for Awards to receive unrestricted shares or other Awards with a vesting period that is less than the Minimum Vesting Period (each such Award,
an “Excepted Award”). Notwithstanding the foregoing, in addition to Excepted Awards, the Administrator may grant Awards that vest (or permit
previously granted Awards to vest) within the Minimum Vesting Period (i) if such Awards are granted as substitute Awards in replacement of other
Awards (or awards previously granted by an entity being acquired (or assets of which are being acquired)) that were scheduled to vest within the
Minimum Vesting Period or (ii) if such Awards are being granted in connection with an elective deferral of cash compensation that, absent a deferral
election, otherwise would have been paid to the grantee within the Minimum Vesting Period.

 
Section 4. Eligibility. Employees, Directors, consultants, and other individuals who provide services to the Company or its Affiliates

are eligible to be granted Awards under the Plan; provided, however, that only employees of the Company, any Parent or a Subsidiary are eligible to be
granted Incentive Stock Options.

 
Section 5. Options. Options granted under the Plan may be of two types: (i) Incentive Stock Options or (ii) Non-Qualified Stock

Options. The Award Agreement shall state whether such grant is an Incentive Stock Option or a Non-Qualified Stock Option.
 

The Award Agreement evidencing any Option will incorporate the following terms and conditions and will contain such additional
terms and conditions, not inconsistent with the terms of the Plan, as the Committee deems appropriate in its sole and absolute discretion:

 
(a) Option Price. The exercise price per Share under an Option will be determined by the Committee and will not be less than 100% of

the Fair Market Value of a Share on the date of the grant. However, any Incentive Stock Option granted to any Participant who, at the time the Option is
granted, owns, either directly and/or within the meaning of the attribution rules contained in Section 424(d) of the Code, stock possessing more than 10%
of the total combined voting power of all classes of stock of the Company, will have an exercise price per Share of not less than 110% of Fair Market
Value per Share on the date of the grant.

 
 



 
 

(b) Option Term. The term of each Option will be fixed by the Committee, but no Option will be exercisable more than 10 years after
the date the Option is granted. However, any Incentive Stock Option granted to any Participant who, at the time such Option is granted, owns, either
directly and/or within the meaning of the attribution rules contained in Section 424(d) of the Code, stock possessing more than 10% of the total combined
voting power of all classes of stock of the Company, may not have a term of more than 5 years. No Option may be exercised by any Person after
expiration of the term of the Option.

 
(c) Exercisability. Options will vest and be exercisable at such time or times and subject to such terms and conditions as determined by

the Committee. Such terms and conditions may include the continued employment or service of the Participant, the attainment of specified individual or
corporate performance goals, or such other factors as the Committee may determine in its sole discretion (the “Vesting Conditions”). The Committee may
provide in the terms of an Award Agreement that the Participant may exercise the unvested portion of an Option in whole or in part in exchange for
shares of Restricted Stock subject to the same vesting terms as the portion of the Option so exercised. Restricted Stock acquired upon the exercise of an
unvested Option shall be subject to such additional terms and conditions as determined by the Committee.

 
(d) Method of Exercise. Subject to the terms of the applicable Award Agreement, the exercisability provisions of Section 5(c) and the

termination provisions of Section 7, Options may be exercised in whole or in part from time to time during their term by the delivery of written notice to
the Company specifying the number of Shares to be purchased. Such notice will be accompanied by payment in full of the purchase price, either by
certified or bank check, or such other means as the Committee may accept. The Committee may, in its sole discretion, permit payment of the exercise
price of an Option in the form of previously acquired Shares based on the Fair Market Value of the Shares on the date the Option is exercised or by means
of a “net settlement,” whereby the Option exercise price will not be due in cash and where the number of Shares issued upon such exercise will be equal
to: (A) the product of (i) the number of Shares as to which the Option is then being exercised, and (ii) the excess, if any, of (a) the then current Fair
Market Value per Share over (b) the Option exercise price, divided by (B) the then current Fair Market Value per Share.

 
No Shares will be issued upon exercise of an Option until full payment therefor has been made. A Participant will not have the right to

distributions or dividends or any other rights of a stockholder with respect to Shares subject to the Option until the Participant has given written notice of
exercise, has paid in full for such Shares, if requested, has given the representation described in Section 17(a) hereof and fulfills such other conditions as
may be set forth in the applicable Award Agreement.

 
(e) Incentive Stock Option Limitations. In the case of an Incentive Stock Option, the aggregate Fair Market Value (determined as of the

time of grant) of the Shares with respect to which Incentive Stock Options are exercisable for the first time by the Participant during any calendar year
under the Plan and/or any other plan of the Company, its Parent or any Subsidiary will not exceed $100,000. For purposes of applying the foregoing
limitation, Incentive Stock Options will be taken into account in the order granted. To the extent any Option does not meet such limitation, that Option
will be treated for all purposes as a Non-Qualified Stock Option.

 
(f) Termination of Service. Unless otherwise specified in the applicable Award Agreement or as otherwise provided by the Committee

at or after the time of grant, Options will be subject to the terms of Section 7 with respect to exercise upon or following termination of employment or
other service.

 
Section 6. Stock Appreciation Right. Subject to the other terms of the Plan, the Committee may grant Stock Appreciation Rights to

eligible individuals. Each Stock Appreciation Right shall represent the right to receive, upon exercise, an amount equal to the number of Shares subject to
the Award that is being exercised multiplied by the excess of (i) the Fair Market Value of a Share on the date the Award is exercised, over (ii) the base
price specified in the applicable Award Agreement. Distributions may be made in cash, Shares, or a combination of both, at the discretion of the
Committee. The Award Agreement evidencing each Stock Appreciation Right shall indicate the base price, the term and the Vesting Conditions for such
Award. A Stock Appreciation Right base price may never be less than the Fair Market Value of the underlying common stock of the Company on the date
of grant of such Stock Appreciation Right. The term of each Stock Appreciation Right will be fixed by the Committee, but no Stock Appreciation Right
will be exercisable more than 10 years after the date the Stock Appreciation Right is granted. Subject to the terms and conditions of the applicable Award
Agreement, Stock Appreciation Rights may be exercised in whole or in part from time to time during their term by the delivery of written notice to the
Company specifying the portion of the Award to be exercised. Unless otherwise specified in the applicable Award Agreement or as otherwise provided by
the Committee at or after the time of grant, Stock Appreciation Rights will be subject to the terms of Section 7 with respect to exercise upon or following
termination of employment or other service.

 
 



 
 

Section 7. Termination of Service. Unless otherwise specified with respect to a particular Option or Stock Appreciation Right in the
applicable Award Agreement or otherwise determined by the Committee, any portion of an Option or Stock Appreciation Right that is not exercisable
upon termination of service will expire immediately and automatically upon such termination and any portion of an Option or Stock Appreciation Right
that is exercisable upon termination of service will expire on the date it ceases to be exercisable in accordance with this Section 7.

 
(a) Termination by Reason of Death. If a Participant’s service with the Company or any Affiliate terminates by reason of death, any

Option or Stock Appreciation Right held by such Participant may thereafter be exercised, to the extent it was exercisable at the time of his or her death or
on such accelerated basis as the Committee may determine at or after grant, by the legal representative of the estate or by the legatee of the Participant,
for a period expiring (i) at such time as may be specified by the Committee at or after grant, or (ii) if not specified by the Committee, then 12 months
from the date of death, or (iii) if sooner than the applicable period specified under (i) or (ii) above, upon the expiration of the stated term of such Option
or Stock Appreciation Right.

 
(b) Termination by Reason of Disability. If a Participant’s service with the Company or any Affiliate terminates by reason of Disability,

any Option or Stock Appreciation Right held by such Participant may thereafter be exercised by the Participant or his or her personal representative, to
the extent it was exercisable at the time of termination, or on such accelerated basis as the Committee may determine at or after grant, for a period
expiring (i) at such time as may be specified by the Committee at or after grant, or (ii) if not specified by the Committee, then 90 days from the date of
termination of service, or (iii) if sooner than the applicable period specified under (i) or (ii) above, upon the expiration of the stated term of such Option
or Stock Appreciation Right.

 
(c) Cause. If a Participant’s service with the Company or any Affiliate is terminated for Cause or if a Participant resigns at a time that

there was a Cause basis for such Participant’s termination: (i) any Option or Stock Appreciation Right, or portion thereof, not already exercised will be
immediately and automatically forfeited as of the date of such termination, and (ii) any Shares for which the Company has not yet delivered share
certificates will be immediately and automatically forfeited and the Company will refund to the Participant the Option exercise price paid for such
Shares, if any.

 
(d) Other Termination. If a Participant’s service with the Company or any Affiliate terminates for any reason other than death,

Disability or Cause, any Option or Stock Appreciation Right held by such Participant may thereafter be exercised by the Participant, to the extent it was
exercisable at the time of such termination, or on such accelerated basis as the Committee may determine at or after grant, for a period expiring (i) at such
time as may be specified by the Committee at or after grant, or (ii) if not specified by the Committee, then three months from the date of termination of
service, or (iii) if sooner than the applicable period specified under (i) or (ii) above, upon the expiration of the stated term of such Option or Stock
Appreciation Right.

 
Section 8. Restricted Stock.

 
(a) Issuance. Restricted Stock may be issued either alone or in conjunction with other Awards. The Committee will determine the time

or times within which Restricted Stock may be subject to forfeiture, and all other conditions of such Awards. The purchase price for Restricted Stock
may, but need not, be zero.

 
 



 
 

(b) Certificates. Upon the Award of Restricted Stock, the Committee may direct that a certificate or certificates representing the number
of Shares subject to such Award be issued to the Participant or placed in a restricted stock account (including an electronic account) with the transfer
agent and in either case designating the Participant as the registered owner. The certificate(s), if any, representing such shares shall be physically or
electronically legended, as applicable, as to sale, transfer, assignment, pledge or other encumbrances during the Restriction Period. If physical certificates
are issued, they will be held in escrow by the Company or its designee during the Restriction Period. As a condition to any Award of Restricted Stock, the
Participant may be required to deliver to the Company a share power, endorsed in blank, relating to the Shares covered by such Award.

 
(c) Restrictions and Conditions. The Award Agreement evidencing the grant of any Restricted Stock will incorporate the following

terms and conditions and such additional terms and conditions, not inconsistent with the terms of the Plan, as the Committee deems appropriate in its sole
and absolute discretion:

 
(i) During a period commencing with the date of an Award of Restricted Stock and ending at such time or times as specified by

the Committee (the “Restriction Period”), the Participant will not be permitted to sell, transfer, pledge, assign or otherwise encumber Restricted
Stock awarded under the Plan. The Committee may condition the lapse of restrictions on Restricted Stock upon one or more Vesting Conditions.

 
(ii) While any Share of Restricted Stock remains subject to restriction, the Participant will have, with respect to the Restricted

Stock, the right to vote the Shares. If any cash distributions or dividends are payable with respect to the Restricted Stock for which the lapse of
restrictions is tied to the attainment of vesting conditions, any dividends paid by the Company during the vesting period shall accrue and shall
not be paid to the grantee until and to the extent the vesting conditions are met with respect to the Restricted Stock Award. A Participant shall
not be entitled to interest with respect to any dividends or distributions subject to vesting conditions during the Restriction Period.

 
(iii) Subject to the provisions of the applicable Award Agreement or as otherwise determined by the Committee, if a Participant’s

service with the Company and its Affiliates terminates prior to the expiration of the applicable Restriction Period, the Participant’s Restricted
Stock that then remains subject to forfeiture will then be forfeited automatically.

 
Section 9. Restricted Stock Units. Subject to the other terms of the Plan, the Committee may grant Restricted Stock Units to eligible

individuals and may impose one or more Vesting Conditions on such units. Each Restricted Stock Unit will represent a right to receive from the
Company, upon fulfillment of any applicable conditions, an amount equal to the Fair Market Value (at the time of the distribution) of one Share.
Distributions may be made in cash, Shares, or a combination of both, at the discretion of the Committee. The Award Agreement evidencing a Restricted
Stock Unit shall set forth the Vesting Conditions and time and form of payment with respect to such Award. The Participant shall not have any
stockholder rights with respect to the Shares subject to a Restricted Stock Unit Award until that Award vests and the Shares are actually issued
thereunder; provided, however, that an Award Agreement may provide for the inclusion of dividend equivalent payments or unit credits with respect to
the Award in the discretion of the Committee; provided, however, that any such dividend equivalents shall accrue and shall not be paid to the grantee
until and to the extent the vesting conditions are met with respect to the Restricted Stock Unit Award to which they relate. A Participant shall not be
entitled to interest with respect to any dividend equivalents or other distributions subject to vesting conditions during the Restriction Period. Subject to
the provisions of the applicable Award Agreement or as otherwise determined by the Committee, if a Participant’s service with the Company terminates
prior to the Restricted Stock Unit Award vesting in full, any portion of the Participant’s Restricted Stock Units that then remain subject to forfeiture will
then be forfeited automatically.

 
Section 10. Cash or Other Stock Based Awards. Subject to the other terms of the Plan, the Committee may grant Cash or Other Stock

Based Awards (including Awards to receive unrestricted Shares or immediate cash payments) to eligible individuals. The Award Agreement evidencing a
Cash or Other Stock Based Award shall set forth the terms and conditions of such Cash or Other Stock Based Award, including, as applicable, the term,
any exercise or purchase price, performance goals, Vesting Conditions and other terms and conditions. Payment in respect of a Cash or Other Stock
Based Award may be made in cash, Shares, or a combination of cash and Shares, as determined by the Committee.

 
 



 
 

Section 11. Amendments and Termination. Subject to any shareholder approval that may be required under Applicable Law, the Plan
may be amended or terminated at any time or from time to time by the Board.

 
Section 12. Prohibition on Repricing Programs. Neither the Committee nor the Board shall (i) implement any cancellation/re-grant

program pursuant to which outstanding Options or Stock Appreciation Rights under the Plan are cancelled and new Options or Stock Appreciation Rights
are granted in replacement with a lower exercise or base price per share, (ii) cancel outstanding Options or Stock Appreciation Rights under the Plan with
exercise prices or base prices per share in excess of the then current Fair Market Value per Share for consideration payable in equity securities of the
Company or (iii) otherwise directly reduce the exercise price or base price in effect for outstanding Options or Stock Appreciation Rights under the Plan,
without in each such instance obtaining stockholder approval.

 
Section 13. Conditions Upon Grant of Awards and Issuance of Shares.

 
(a) The implementation of the Plan, the grant of any Award and the issuance of Shares in connection with the issuance, exercise or

vesting of any Award made under the Plan shall be subject to the Company’s procurement of all approvals and permits required by regulatory authorities
having jurisdiction over the Plan, the Awards made under the Plan and the Shares issuable pursuant to those Awards.

 
(b) No Shares or other assets shall be issued or delivered under the Plan unless and until there shall have been compliance with all

applicable requirements of Applicable Law.
 

Section 14. Limits on Transferability; Beneficiaries. No Award or other right or interest of a Participant under the Plan shall be
pledged, encumbered, or hypothecated to, or in favor of, or subject to any lien, obligation, or liability of such Participant to, any party, other than the
Company, any Subsidiary or Affiliate, or assigned or transferred by such Participant other than by will or the laws of descent and distribution, and such
Awards and rights shall be exercisable during the lifetime of the Participant only by the Participant or his or her guardian or legal representative.
Notwithstanding the foregoing, the Committee may, in its discretion, provide that Awards or other rights or interests of a Participant granted pursuant to
the Plan (other than an Incentive Stock Option) be transferable, without consideration, to immediate family members (i.e., children, grandchildren or
spouse), to trusts for the benefit of such immediate family members and to partnerships in which such family members are the only partners. The
Committee may attach to such transferability feature such terms and conditions as it deems advisable. In addition, a Participant may, in the manner
established by the Committee, designate a beneficiary (which may be a person or a trust) to exercise the rights of the Participant, and to receive any
distribution, with respect to any Award upon the death of the Participant. A beneficiary, guardian, legal representative or other person claiming any rights
under the Plan from or through any Participant shall be subject to all terms and conditions of the Plan and any Award Agreement applicable to such
Participant, except as otherwise determined by the Committee, and to any additional restrictions deemed necessary or appropriate by the Committee.

 
Section 15. Withholding of Taxes.

 
(a) Required Withholding. All Awards under the Plan shall be subject to applicable federal (including FICA), state and local tax

withholding requirements. The Company may require that the Participant or other person receiving or exercising Awards pay to the Company the amount
of any federal, state or local taxes that the Company is required to withhold with respect to such Awards, or the Company may deduct from other wages
paid by the Company the amount of any withholding taxes due with respect to such Awards.

 
(b) Election to Withhold Shares. If the Committee so permits, Shares subject to an Award may be withheld to satisfy tax withholding

obligations arising with respect thereto based on the Fair Market Value of such Shares at the time of withholding, to the extent that such withholding
would not result in liability classification of such Award (or any portion thereof) under applicable accounting rules.

 
 



 
 

Section 16. Liability of Company.
 

(a) Inability to Obtain Authority. If the Company cannot, by the exercise of commercially reasonable efforts, obtain authority from any
regulatory body having jurisdiction for the sale of any Shares under this Plan, and such authority is deemed by the Company’s counsel to be necessary to
the lawful issuance of those Shares, the Company will be relieved of any liability for failing to issue or sell those Shares.

 
(b) Grants Exceeding Allotted Shares. If Shares subject to an Award exceed, as of the date of grant, the number of Shares which may be

issued under the Plan without additional stockholder approval, that Award will be contingent with respect to such excess Shares, on the effectiveness
under Applicable Law of a sufficient increase in the number of Shares subject to this Plan.

 
(c) Rights of Participants and Beneficiaries. The Company will pay all amounts payable under this Plan only to the applicable

Participant, or beneficiaries entitled thereto pursuant to this Plan. The Company will not be liable for the debts, contracts, or engagements of any
Participant or his or her beneficiaries, and rights to cash payments under this Plan may not be taken in execution by attachment or garnishment, or by any
other legal or equitable proceeding while in the hands of the Company.

 
Section 17. General Provisions.

 
(a) The Board may require each Participant to represent to and agree with the Company in writing that the Participant is acquiring

securities of the Company for investment purposes and without a view to distribution thereof and as to such other matters as the Board believes are
appropriate.

 
(b) The Awards shall be subject to the Company’s stock ownership policies, as in effect from time to time.

 
(c) All certificates for Shares or other securities delivered under the Plan will be subject to such share-transfer orders and other

restrictions as the Board may deem advisable under the rules, regulations and other requirements of the Securities Act of 1933, as amended, the Exchange
Act, any stock exchange upon which the Shares are then listed, and any other Applicable Law, and the Board may cause a legend or legends to be put on
any such certificates to make appropriate reference to such restrictions.

 
(d) Nothing contained in the Plan will prevent the Board from adopting other or additional compensation arrangements, subject to

stockholder approval if such approval is required.
 

(e) Neither the adoption of the Plan nor the execution of any document in connection with the Plan will: (i) confer upon any employee
or other service provider of the Company or an Affiliate any right to continued employment or engagement with the Company or such Affiliate, or (ii)
interfere in any way with the right of the Company or such Affiliate to terminate the employment or engagement of any of its employees or other service
providers at any time.

 
(f) The Awards (whether vested or unvested) shall be subject to rescission, cancellation or recoupment, in whole or in part, under any

current or future “clawback” or similar policy of the Company that is applicable to the Participant. Notwithstanding any other provisions in this Plan, any
Award which is subject to recovery under any law, government regulation or stock exchange listing requirement, will be subject to such deductions and
clawback as may be required to be made pursuant to such law, government regulation or stock exchange listing requirement.

 
Section 18. Effective Date of Plan. The Plan shall be effective as of January 20, 2021 (the “Effective Date”).

 
Section 19. Term of Plan. Unless the Plan is terminated in accordance with Section 11, the Plan shall terminate December 24, 2030,

ten years after the date the majority stockholders approved the Plan. No Awards under the Plan shall thereafter be granted.
 

 



 
 

Section 20. Invalid Provisions. In the event that any provision of this Plan is found to be invalid or otherwise unenforceable under any
Applicable Law, such invalidity or unenforceability will not be construed as rendering any other provisions contained herein as invalid or unenforceable,
and all such other provisions will be given full force and effect to the same extent as though the invalid or unenforceable provision was not contained
herein.

 
Section 21. Governing Law. The Plan and all Awards granted hereunder will be governed by and construed in accordance with the

laws and judicial decisions of the State of Delaware, without regard to the application of the principles of conflicts of laws.
 

Section 22. Notices. Any notice to be given to the Company pursuant to the provisions of this Plan must be given in writing and
addressed, if to the Company, to its principal executive office to the attention of its Chief Financial Officer (or such other Person as the Company may
designate in writing from time to time), and, if to a Participant, to the address contained in the Company’s personnel files, or at such other address as that
Participant may hereafter designate in writing to the Company. Any such notice will be deemed duly given: if delivered personally or via recognized
overnight delivery service, on the date and at the time so delivered; if sent via telecopier or email, on the date and at the time telecopied or emailed with
confirmation of delivery; or, if mailed, five (5) days after the date of mailing by registered or certified mail.

 
 


