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Item 1.01 Entry into a Material Definitive Agreement.
Securities Purchase Agreement and Warrants

On July 18, 2024, Windtree Therapeutics, Inc., a Delaware corporation (the “Company”), entered into a Securities Purchase Agreement (the “Purchase
Agreement”) with the buyers named therein (the “Buyers”). Pursuant to the Purchase Agreement, the Company agreed to the private placement (the
“Private Placement”) of (i) 16,099 shares (the “Preferred Shares”) of the Company’s Series C Convertible Preferred Stock, $0.001 par value, (the “Series C
Preferred Stock™), and (ii) warrants (the “Warrants”) to acquire up to the aggregate number of 3,440,631 additional shares of the Company’s common
stock, $0.001 par value per share, (the “Common Stock”) for aggregate gross proceeds of approximately $12.9 million, of which $9.5 million was paid
through the cancellation and extinguishment of certain holders' (x) outstanding principal amount, conversion/exchange premiums and all accrued interest
and dividends thereon under the Company’s (i) 10% senior convertible notes due January 2025, (ii) senior secured notes due June 2025, (iii) senior
unsecured promissory notes due July 2025, and/or (iv) senior secured notes due July 2025, and (y) 5,500 shares of the Company’s Series B Convertible
Preferred Stock, $0.001 par value.

Additionally, the Company issued 161 Preferred Shares and 42,838 Warrants as compensation for certain placement agent fees and expenses. The Company
also reimbursed the lead Buyer for certain fees and expenses of counsel in accordance with the terms of the agreement.

The Company intends to use the gross proceeds from the Private Placement for working capital and general corporate purposes. On July 19, 2024, the
Company consummated the transactions contemplated by the Purchase Agreement. The Company expects the Private Placement to close on July 22, 2024,
subject to customary closing conditions

The Company agreed to seek stockholder approval for the issuance of all of the shares of Common Stock issuable upon conversion of the Preferred Shares
and exercise of the Warrants in accordance with the rules and regulations of the Nasdaq Stock Market.

The Company additionally agreed that, subject to certain exceptions, without the consent of the holders holding at least a majority of the Registrable
Securities (as defined below), for the period commencing on July 18, 2024 and ending on the date immediately following the 90th trading day after the
Applicable Date (as defined in the Purchase Agreement) (the “Restricted Period”), neither the Company nor any of its Subsidiaries shall directly or
indirectly issue, offer, sell, grant any option or right to purchase, or otherwise dispose of (or announce any issuance, offer, sale, grant of any option or right
to purchase or other disposition of) any equity security or any equity-linked or related security (including, without limitation, any “equity security” (as that
term is defined under Rule 405 promulgated under the Securities Act of 1933, as amended), any Convertible Securities (as defined in the Purchase
Agreement), any debt, any preferred stock or any purchase rights) (any such issuance, offer, sale, grant, disposition or announcement (whether occurring
during the Restricted Period or at any time thereafter) is referred to as a “Subsequent Placement”).

Subject to the limitations described in the Purchase Agreement, for so long as the Preferred Shares are outstanding, the Company will be prohibited from
effecting or entering into an agreement to effect any Subsequent Placement involving a Variable Rate Transaction (as defined in the Purchase Agreement)
(other than a Permitted Equity Line (as defined in the Purchase Agreement)). Additionally, the Purchase Agreement contains a participation right, which
provides that, subject to certain exceptions, at any time on or prior to the fourth anniversary of the Closing Date, neither the Company nor any of its
Subsidiaries shall, directly or indirectly, effect any Subsequent Placement unless the Company complies with the notice procedures as outlined in the
Purchase Agreement with respect to each Buyer, providing the opportunity for such Buyer to participate in such Subsequent Placement on a pro rata basis
as described in the Purchase Agreement.

Pursuant to the Purchase Agreement, the Company filed a certificate of designations (the “Certificate of Designations™) with the Secretary of State of the
State of Delaware on July 19, 2024 for the purpose of establishing and designating the Series C Preferred Stock, as described further below under Item 5.03
of this Current Report on Form 8-K.

The Warrants will have an exercise price of $4.11 per share, subject to customary adjustments, will become exercisable on the six month and one day
anniversary of the issuance date (the “Initial Exercisability Date”), and expire on the fifth (5th) anniversary of the Initial Exercisability Date. The following
outlines additional principal terms of the Warrants.

Anti-Dilutive Provisions. The exercise price and share number of the Warrants is subject to proportional adjustment upon the occurrence of specified
events and subject to price-based adjustment in the event of any stock split, stock dividend, stock combination, recapitalization or other similar
transactions, as described in further detail in the Warrants.




Cashless Exercise. 1f at the time of exercise of the Warrants, there is no effective registration statement registering the shares of the Common Stock
underlying the Warrants, such Warrants may be exercised on a cashless basis pursuant to their terms.

Limitation on Beneficial Ownership. No exercise shall be effected to the extent it would cause a holder to beneficially own in excess of 4.99%, or, at
the option of such holder, 9.99% of the outstanding shares of Common Stock immediately after giving effect to such exercise.

Registration Rights Agreement.

On July 20, 2024, in connection with the Purchase Agreement, the Company entered into a Registration Rights Agreement (the “Registration Rights
Agreement”) with the Buyers. Pursuant to the Registration Rights Agreement, the Company agreed to file a registration statement with the Securities and
Exchange Commission (the “SEC”) covering the resale of all the (i) shares of Common Stock underlying the Preferred Shares (the “Preferred Conversion
Shares”), and (ii) shares of Common Stock issuable upon the exercise of the Warrants (the “Warrant Shares,” and together with the Preferred Conversion
Shares, the “Registrable Securities”), on or before the 30th calendar day following the Closing Date (as defined in the Purchase Agreement) and to cause
such registration statement to be declared effective by the SEC on or before the 60th calendar day following the Closing Date, subject to limited exceptions
described therein. The registration rights granted under the Registration Rights Agreement are subject to certain conditions and limitations and are subject
to customary indemnification and contribution provisions.

The Company has also agreed, among other things, to indemnify the Buyers, their directors, officers, shareholders, members, partners, employees, agents,
advisors, representatives under the registration statement from certain liabilities and to pay all reasonable expenses, other than underwriting discounts and
commissions, incident to the Company’s obligations under the Registration Rights Agreement.

The foregoing is only a summary of the material terms of the Warrants, Purchase Agreement and the Registration Rights Agreement, and does not purport
to be a complete description of the rights and obligations of the parties thereunder. The summary of the Warrants, the Purchase Agreement, and the
Registration Rights Agreement is qualified in its entirety by reference to such agreements, which are filed as Exhibits 4.1, 10.1 and 10.2 to this Current
Report on Form 8-K and are incorporated by reference herein.

This Current Report on Form 8-K shall not constitute an offer to sell or a solicitation of an offer to buy, nor shall there be any sale, of the Warrants and/or
the Series C Preferred Stock in any state or jurisdiction in which such an offer, solicitation or sale would be unlawful prior to registration or qualification
under the securities laws of any such state or other jurisdiction.

The Private Placement was exempt from registration pursuant to Section 4(a)(2) of the Securities Act of 1933 as amended as a transaction by an issuer not
involving a public offering. The Buyers have acquired the securities not with a view to or for sale in connection with any distribution thereof, and
appropriate legends have been affixed to the securities issued in this transaction.

Item 1.02 Termination of a Material Definitive Agreement.

The information contained in Item 1.01 of this Current Report on Form 8-K is hereby incorporated by reference into this Item 1.02.

Item 3.02 Unregistered Sales of Equity Securities.

The information contained in Item 1.01 of this Current Report on Form 8-K is hereby incorporated by reference into this Item 3.02.




Item 3.03 Material Modification to Rights of Security Holders.
The disclosure set forth in Item 5.03 below is hereby incorporated herein by reference into this Item 3.03.
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

Pursuant to the Purchase Agreement, the Company filed the Certificate of Designations with the Secretary of State of the State of Delaware on July 19,
2024 for the purpose of establishing and designating the Series C Preferred Stock. The Certificate of Designations became effective on July 19, 2024. The
following is a description of the principal terms of the Series C Preferred Stock.

General. The Certificate of Designations authorizes a total of 18,820 shares of Series C Preferred Stock with an initial conversion price of $3.74 (the
“Preferred Conversion Price”), which is subject to adjustment as provided in the Certificate of Designations to no lower than $1.28. The Series C Preferred
Stock has a stated value of $1,000 per share (the “Stated Value”). Each share of Series C Preferred Stock is initially convertible into 267 shares of Common
Stock, subject to adjustment as provided in the Certificate of Designations. No fractional shares will be issued upon conversion; rather any fractional share
will be rounded up to the nearest whole share.

Limitation on Beneficial Ownership. In all cases, conversion of the Series C Preferred Stock will be subject to a beneficial ownership limitation,
which prevents the conversion of any portion of a holder’s Series C Preferred Stock if such conversion would cause the holder, together with its affiliates,
to beneficially own more than 4.99%, or, at the option of such holder, 9.99% of the outstanding shares of Common Stock after giving effect to the
conversion.

Voting Rights. Except as required by the Delaware General Corporation Law and the Certificate of Designations, the Series C Preferred Stock have no
voting rights.

Dividends.

From and after July 19, 2024, each holder of Series C Preferred Stock is entitled to receive dividends (“Dividends”), which Dividends shall be
computed on the basis of a 360-day year and twelve 30-day months and shall increase the Stated Value of the Series C Preferred Stock on each Dividend
Date (as defined in the Certificate of Designations). Dividends shall be payable in arrears on each Dividend Date with the first Dividend Date being the first
Trading Day of the initial Fiscal Quarter commencing after July 19, 2024 (each as defined in the Certificate of Designations).

Dividends on the Series C Preferred Stock shall accrue at 10.0% per annum (the “Dividend Rate”) and be payable by way of inclusion of the
Dividends in the Conversion Amount (as defined in the Certificate of Designations) on each Conversion Date (as defined in the Certificate of Designations)
in accordance with the Certificate of Designations or upon any redemption in accordance with the Certificate of Designations or upon any required
payment upon any Bankruptcy Triggering Event (as defined in the Certificate of Designations). From and after the occurrence and during the continuance
of any Triggering Event (as defined in the Certificate of Designations), the Dividend Rate shall automatically be increased to 18.0% per annum (the
“Default Rate”).

Company Optional Redemption. At any time no Equity Conditions Failure (as defined in the Certificate of Designations) exists, the Certificate of
Designations allows for optional redemption by the Company on the Company Optional Redemption Date (as defined in the Certificate of Designations) of
all, but not less than all, of the Series C Preferred Stock then outstanding in cash at a 25% premium of the greater of (i) the amount of shares being
redeemed and (ii) the equity value of the Common Stock underlying the Series C Preferred Stock, which is calculated by using the product of the
Conversion Rate (as defined in the Certificate of Designations) and the greatest closing sale price of the Common Stock on any trading day during the
period commencing on the date of notice of such redemption and ending on the date the Company makes the entire payment required pursuant to the
Certificate of Designations.




Holder Optional Redemption. The Certificate of Designations allows for optional redemption by the holder in the event of a Triggering Event, subject
to the notice procedures as outlined in the Certificate of Designations, of all or any number of shares of Series C Preferred Stock held by such holder in
cash at price equal to the greater of (i) the product of (x) the Conversion Amount to be redeemed multiplied by (y) 125% and (ii) the product of (x) the
Conversion Rate with respect to the Conversion Amount in effect at such time as such holder delivers notice of such redemption multiplied by (y) the
product of (1) 125% multiplied by (2) the equity value of the Common Stock underlying the Series C Preferred Stock, which is calculated by using the
product of the Conversion Rate and the greatest closing sale price of the Common Stock on any trading day during the period commencing on the date of
such Triggering Event and ending on the date the Company makes the entire payment required pursuant to the Certificate of Designations. The Certificate
of Designations also allows for optional redemption by the holder at any time from and after the tenth business day prior to the Maturity Date of all or any
number of shares of Series C Preferred Stock held by such holder at a purchase price equal to 100% of the Conversion Amount being redeemed by delivery
of written notice to the Company.

Change of Control Redemption Right. A holder may also require the Company to redeem all or any number of shares of Series C Preferred Stock held
by such holder in connection with a transaction that results in a Change of Control (as defined in the Certificate of Designations) in cash at a price equal to
the greatest of (i) the product of (w) the Change of Control Redemption Premium multiplied by (y) the Conversion Amount of the Preferred Shares being
redeemed, (ii) the product of (x) the 125% multiplied by (y) the product of (A) the Conversion Amount of the Preferred Shares being redeemed multiplied
by (B) the quotient determined by dividing (I) the greatest closing sale price of the Common Stock during the period beginning on the date immediately
preceding the earlier to occur of (1) the consummation of the applicable Change of Control and (2) the public announcement of such Change of Control and
ending on the date such holder delivers the Change of Control Redemption Notice (as defined in the Certificate of Designations) by (II) the Conversion
Price then in effect and (iii) the product of (y) the 125% multiplied by (z) the product of (A) the Conversion Amount of the Preferred Shares being
redeemed multiplied by (B) the quotient of (I) the aggregate cash consideration and the aggregate cash value of any non-cash consideration per share of
Common Stock to be paid to such holders of the shares of Common Stock upon consummation of such Change of Control divided by (II) the Conversion
Price then in effect. Redemptions required by this Section 6(b) shall have priority to payments to all other stockholders of the Company in connection with
such Change of Control.

Anti-Dilutive Provisions. The Preferred Conversion Price is subject to adjustment upon the occurrence of specified events and subject to price-based
adjustment in the event of any stock split, stock dividend, stock combination, recapitalization or other similar transaction involving the Common Stock at a
price below the then-applicable Preferred Conversion Price, as described in further detail in the Certificate of Designations.

Exchange Right. If a holder participates in a Subsequent Placement (as defined in the Certificate of Designations), such holder may elect to satisfy the
purchase price of the securities to be sold to such holder in such Subsequent Placement, in whole or in part, with the Preferred Shares valued at 120% of the
Conversion Amount of the Preferred Shares delivered by such holder as payment.

Equity Line Mandatory Redemption. At any time on or after July 19, 2024, if the Company sells any Common Stock (or other security) pursuant to
any equity line of credit, at-the-market offering (or any similar transaction) with any Person (as defined in the Certificate of Designations) (including, with
limitation, pursuant to a Permitted Equity Line (each, an “Equity Line”) (and each date the Company sells any shares of Common Stock pursuant to any
such Equity Line, each an “Equity Line Trigger Date”, and each such sale, an “Eligible Equity Line Transaction”), the Company shall deliver written notice
to each holder (each, an “Equity Line Mandatory Redemption Notice”) subject to the terms as provided in the Certificate of Designations. Unless waived in
writing by an applicable holder, on the first (1st) Trading Day after such applicable Equity Mandatory Redemption Notice Date (as defined in the
Certificate of Designations), the Company shall redeem in cash the applicable Equity Line Mandatory Redemption Preferred Shares (as defined in the
Certificate of Designations) of such holder at the applicable Equity Line Mandatory Redemption Price (as defined in the Certificate of Designations),
without the requirement for any notice or demand or other action by such holder or any other Person.




Liquidation Preference. Except to the extent that the holders of at least a majority of the outstanding shares of Series C Preferred Stock (the “Required
Holders”) expressly consent to the creation of Parity Stock (as defined below) or Senior Preferred Stock (as defined below) in accordance with the
Certificate of Designations, all shares of capital stock of the Company shall be junior in rank to the Series C Preferred Stock with respect to the preferences
as to dividends, distributions and payments upon the liquidation, dissolution and winding up of the Company (such junior stock is referred to herein
collectively as “Junior Stock”). The rights of all such shares of capital stock of the Company shall be subject to the rights, powers, preferences and
privileges of the Series C Preferred Stock. Without limiting any other provision of the Certificate of Designations, without the prior express consent of the
Required Holders, voting separately as a single class, the Company shall not hereafter authorize or issue any additional or other shares of capital stock that
is (i) of senior rank to the Series C Preferred Stock in respect of the preferences as to dividends, distributions and payments upon the liquidation,
dissolution and winding up of the Company (collectively, the “Senior Preferred Stock™), (ii) of pari passu rank to the Series C Preferred Stock in respect of
the preferences as to dividends, distributions and payments upon the liquidation, dissolution and winding up of the Company (collectively, the ‘“Parity
Stock™) or (iii) any Junior Stock having a maturity date or any other date requiring redemption or repayment of such shares of Junior Stock that is prior to
the Maturity Date (as defined in the Certificate of Designations). In the event of the merger or consolidation of the Company with or into another
corporation, the shares of Series C Preferred Stock shall maintain their relative rights, powers, designations, privileges and preferences provided for herein
and no such merger or consolidation shall result inconsistent therewith.

The foregoing description of the Series C Preferred Stock and Certificate of Designations do not purport to be complete and are qualified in their entirety
by reference to the Certificate of Designations, which is filed as Exhibit 3.1 to this Current Report on Form 8-K and is incorporated herein by reference.

Item 9.01 Financial Statements and Exhibits.
(d) Exhibits

The following exhibits are being filed herewith:

Exhibit

No. Document

3.1 Certificate of Designations of Series C Preferred Stock

4.1 Form of Warrant

10.1* Form of Securities Purchase Agreement

10.2* Form of Registration Rights Agreement

104 Cover Page Interactive Data File (embedded within the Inline XBRL document).

* Schedules and exhibits have been omitted pursuant to Item 601(a)(5) of Regulation S-K. A copy of any omitted schedule and/or exhibit will be furnished
to the SEC upon request.

Forward-Looking Statements

This Current Report on Form 8-K contains forward-looking statements within the meaning of The Private Securities Litigation Reform Act of 1995. The
Company may, in some cases, use terms such as “predicts,” “believes,” “potential,” “proposed,” “continue,” “estimates,” “anticipates,” “expects,” “plans,”
“intends,” “may,” “could,” “might,” “will,” “should” or other words that convey uncertainty of future events or outcomes to identify these forward-looking
statements. Examples of forward-looking statements in this Current Report on Form 8-K include statements, but are not limited to, statements regarding the
expected gross proceeds of the Private Placeholder and the timing of the closing of the Private Placement. Such statements are based on information
available to the Company as of the date of this Current Report on Form 8-K and are subject to numerous important factors, risks and uncertainties that may
cause actual events or results to differ materially from the Company’s current expectations. Such risks and uncertainties are described in the Company’s
periodic reports, including its annual report on Form 10-K and subsequent quarterly reports on Form 10-Q and current reports on Form 8-K, filed with or
furnished to the Securities and Exchange Commission and available at www.sec.gov. Any forward-looking statements that the Company makes in this
Current Report on Form 8-K speak only as of the date of this Current Report on Form 8-K. The Company assumes no obligation to update forward-looking
statements whether as a result of new information, future events or otherwise, after the date of this Current Report on Form 8-K.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned, thereunto duly authorized.

Date: July 22, 2024 Windtree Therapeutics, Inc.
By: /s/ Craig E. Fraser
Name: Craig E. Fraser

Title: President and Chief Executive Officer



Exhibit 3.1

CERTIFICATE OF DESIGNATIONS
OF RIGHTS AND PREFERENCES OF
SERIES C CONVERTIBLE PREFERRED STOCK OF
WINDTREE THERAPEUTICS, INC.

1, Craig Fraser, hereby certify that I am the President and Chief Executive Officer of Windtree Therapeutics, Inc. (the “Company”), a corporation
organized and existing under the Delaware General Corporation Law (the “DGCL”), and further do hereby certify:

That pursuant to the authority expressly conferred upon the Board of Directors of the Company (the “Board”) by the Company’s Certificate of
Incorporation, as amended (the “Certificate of Incorporation”), and Section 151(g) of the DGCL, the Board on July 16, 2024 adopted the following
resolution determining it desirable and in the best interests of the Company and its stockholders for the Company to create a series of eighteen thousand
eight hundred and twenty (18,820) shares of preferred stock designated as “Series C Convertible Preferred Stock”, none of which shares have been
issued:

RESOLVED, that pursuant to the authority vested in the Board this Company, in accordance with the provisions of the Certificate of
Incorporation, a series of preferred stock, par value $0.001 per share, of the Company be and hereby is created pursuant to this certificate of designations
(this “Certificate of Designations”), and that the designation and number of shares established pursuant hereto and the voting and other powers,
preferences and relative, participating, optional or other rights of the shares of such series and the qualifications, limitations and restrictions thereof are as
follows:

TERMS OF SERIES C CONVERTIBLE PREFERRED STOCK

1.  Designation and Number of Shares. There shall hereby be created and established a series of preferred stock of the Company
designated as “Series C Convertible Preferred Stock” (the “Preferred Shares”). The authorized number of Preferred Shares shall be eighteen thousand
eight hundred and twenty (18,820) shares. Each Preferred Share shall have a par value of $0.001. Capitalized terms not defined herein shall have the
meaning as set forth in Section 34 below.

2. Ranking. Except to the extent that the Required Holders (as defined in the Securities Purchase Agreement) expressly consent to the
creation of Parity Stock (as defined below) or Senior Preferred Stock (as defined below) in accordance with Section 19, all shares of capital stock of the
Company shall be junior in rank to all Preferred Shares with respect to the preferences as to dividends, distributions and payments upon the liquidation,
dissolution and winding up of the Company (such junior stock is referred to herein collectively as “Junior Stock”). The rights of all such shares of capital
stock of the Company shall be subject to the rights, powers, preferences and privileges of the Preferred Shares. Without limiting any other provision of this
Certificate of Designations, without the prior express consent of the Required Holders, voting separately as a single class, the Company shall not hereafter
authorize or issue any additional or other shares of capital stock that is (i) of senior rank to the Preferred Shares in respect of the preferences as to
dividends, distributions and payments upon the liquidation, dissolution and winding up of the Company (collectively, the “Senior Preferred Stock”), (ii)
of pari passu rank to the Preferred Shares in respect of the preferences as to dividends, distributions and payments upon the liquidation, dissolution and
winding up of the Company (collectively, the “Parity Stock™) or (iii) any Junior Stock having a maturity date or any other date requiring redemption or
repayment of such shares of Junior Stock that is prior to the Maturity Date. In the event of the merger or consolidation of the Company with or into another
corporation, the Preferred Shares shall maintain their relative rights, powers, designations, privileges and preferences provided for herein and no such
merger or consolidation shall result inconsistent therewith.




3. Dividends.

(a) From and after July 19, 2024 (the “Initial Issuance Date”), each holder of a Preferred Share (each, a “Holder” and collectively,
the “Holders”) shall be entitled to receive dividends (“Dividends”), which Dividends shall be computed on the basis of a 360-day year and twelve
30-day months and shall increase the Stated Value of the Preferred Shares on each Dividend Date (as defined below). Dividends shall be payable
in arrears on the first Trading Day of each Fiscal Quarter (each, a “Dividend Date”) with the first Dividend Date being the first Trading Day of
the initial Fiscal Quarter commencing after the Initial Issuance Date.

(b)  Prior to the capitalization of Dividends on a Dividend Date, Dividends on the Preferred Shares shall accrue at ten percent
(10.0%) per annum (the “Dividend Rate”) and be payable by way of inclusion of the Dividends in the Conversion Amount (as defined below) on
each Conversion Date (as defined below) in accordance with Section 4(c)(i) or upon any redemption in accordance with Section 13 or upon any
required payment upon any Bankruptcy Triggering Event (as defined below). From and after the occurrence and during the continuance of any
Triggering Event (as defined below), the Dividend Rate shall automatically be increased to eighteen percent (18.0%) per annum (the “Default
Rate”). In the event that such Triggering Event is subsequently cured (and no other Triggering Event then exists (including, without limitation, for
the Company’s failure to pay such Dividends at the Default Rate on the applicable Dividend Date)), the adjustment referred to in the preceding
sentence shall cease to be effective as of the calendar day immediately following the date of such cure; provided that the Dividends as calculated
and unpaid at such increased rate during the continuance of such Triggering Event shall continue to apply to the extent relating to the days after
the occurrence of such Triggering Event through and including the date of such cure of such Triggering Event.

4. Conversion. At any time after the Initial Issuance Date, each Preferred Share shall be convertible into validly issued, fully paid and
non-assessable shares of Common Stock (as defined below), on the terms and conditions set forth in this Section 4.

(a) Holder’s Conversion Right. Subject to the provisions of Section 4(d), at any time or times on or after the Initial Issuance Date, each
Holder shall be entitled to convert any portion of the outstanding Preferred Shares held by such Holder into validly issued, fully paid and non-
assessable shares of Common Stock in accordance with Section 4(c) at the Conversion Rate (as defined below). The Company shall not issue any
fraction of a share of Common Stock upon any conversion. If the issuance would result in the issuance of a fraction of a share of Common Stock,
the Company shall round such fraction of a share of Common Stock up to the nearest whole share. The Company shall pay any and all transfer,
stamp, issuance and similar taxes, costs and expenses (including, without limitation, fees and expenses of the Transfer Agent (as defined below))
that may be payable with respect to the issuance and delivery of Common Stock upon conversion of any Preferred Shares.
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(b) Conversion Rate. The number of shares of Common Stock issuable upon conversion of any Preferred Share pursuant to Section 4(a)
shall be determined by dividing (x) the Conversion Amount of such Preferred Share by (y) the Conversion Price (as defined below) (the
“Conversion Rate”):

(i) “Conversion Amount” means, with respect to each Preferred Share, as of the applicable date of determination, the sum of
(1) the Stated Value thereof plus (2) the Additional Amount thereon and any accrued and unpaid Late Charges (as defined below in
Section 27(c)) with respect to such Stated Value and Additional Amount as of such date of determination, plus (3) any other amounts
owed to such Holder pursuant to this Certificate of Designations or any Transaction Document.

(i1) “Conversion Price” means, with respect to each Preferred Share, as of any Conversion Date or other date of
determination, $3.74, subject to adjustment as provided herein.

(¢) Mechanics of Conversion. The conversion of each Preferred Share shall be conducted in the following manner:

(i)  Optional Conversion. To convert a Preferred Share into shares of Common Stock on any date (a “Conversion Date”), a
Holder shall deliver (whether via electronic mail or otherwise), for receipt on or prior to 11:59 p.m., New York time, on such date, a copy
of an executed notice of conversion of the share(s) of Preferred Shares subject to such conversion in the form attached hereto as Exhibit I
(the “Conversion Notice”) to the Company. If required by Section 4(c)(iii), within one (1) Trading Day following a conversion of any
such Preferred Shares as aforesaid, such Holder shall surrender to a nationally recognized overnight delivery service for delivery to the
Company the original certificates, if any, representing the Preferred Shares (the “Preferred Share Certificates”) so converted as
aforesaid (or an indemnification undertaking with respect to the Preferred Shares in the case of its loss, theft or destruction as
contemplated by Section 21(b)). On the date of receipt of a Conversion Notice, the Company shall transmit by electronic mail an
acknowledgment of confirmation and representation as to whether such shares of Common Stock may then be resold pursuant to Rule
144 or an effective and available Registration Statement (as defined in the Registration Rights Agreement), in the form attached hereto as
Exhibit II, of receipt of such Conversion Notice to such Holder and the Company’s transfer agent (the “Transfer Agent”), which
confirmation shall constitute an instruction to the Transfer Agent to process such Conversion Notice in accordance with the terms herein.
On or before the first (1st) Trading Day following each date on which the Company has received a Conversion Notice (or such earlier
date as required pursuant to the 1934 Act or other applicable law, rule or regulation for the settlement of a trade initiated on the applicable
Conversion Date of such shares of Common Stock issuable pursuant to such Conversion Notice) (the “Share Delivery Deadline”), the
Company shall (1) provided such shares of Common Stock issuable pursuant to such Conversion Notice are eligible for resale by such
Holder pursuant to Rule 144 or pursuant to an effective Registration Statement (the “Unrestricted Resale Conditions”) and the Transfer
Agent is participating in The Depository Trust Company’s (“DTC”) Fast Automated Securities Transfer Program (“FAST”), credit such
aggregate number of shares of Common Stock to which such Holder shall be entitled pursuant to such conversion to such Holder’s or its
designee’s balance account with DTC through its Deposit/Withdrawal at Custodian system, or (2) if the Transfer Agent is not
participating in FAST or the Unrestricted Resale Conditions are not satisfied, upon the request of such Holder, issue and deliver (via
reputable overnight courier) to the address as specified in such Conversion Notice, a certificate, registered in the name of such Holder or
its designee, for the number of shares of Common Stock to which such Holder shall be entitled. If the number of Preferred Shares
represented by the Preferred Share Certificate(s) submitted for conversion pursuant to Section 4(c)(iii) is greater than the number of
Preferred Shares being converted, then the Company shall, as soon as practicable and in no event later than two (2) Trading Days after
receipt of the Preferred Share Certificate(s) and at its own expense, issue and deliver to such Holder (or its designee) a new Preferred
Share Certificate or a new Book-Entry (in either case, in accordance with Section 21(d)) representing the number of Preferred Shares not
converted. The Person or Persons entitled to receive the shares of Common Stock issuable upon a conversion of Preferred Shares shall be
treated for all purposes as the record holder or holders of such shares of Common Stock on the Conversion Date; provided, that such
Holder shall be deemed to have waived any voting rights of any such shares of Common Stock during the period commencing on such
Conversion Date, through, and including, such applicable Share Delivery Deadline (each, an “Conversion Period”), as necessary, such
that the aggregate voting rights of any shares of Common Stock beneficially owned by such Holder and/or any Attribution Parties (as
defined below), collectively, on any such date of determination shall not exceed the Maximum Percentage (as defined below) as a result
of any such conversion of the Preferred Shares. Notwithstanding anything to the contrary contained in this Certificate of Designations or
the Registration Rights Agreement, after the effective date of a Registration Statement and prior to a Holder’s receipt of the notice of a
Grace Period (as defined in the Registration Rights Agreement), the Company shall cause the Transfer Agent to deliver unlegended
shares of Common Stock to such Holder (or its designee) in connection with any sale of Registrable Securities (as defined in the
Registration Rights Agreement) with respect to which such Holder has entered into a contract for sale, and delivered a copy of the
prospectus included as part of the particular Registration Statement to the extent applicable, and for which such Holder has not yet
settled.




(i)  Company’s Failure to Timely Convert. If the Company shall fail, for any reason or for no reason, on or prior to the
applicable Share Delivery Deadline, either (I) if the Transfer Agent is not participating in FAST or the Unrestricted Resale Conditions are
not satisfied, to issue and deliver to such Holder (or its designee) a certificate for the number of shares of Common Stock to which such
Holder is entitled and register such shares of Common Stock on the Company’s share register or, if the Transfer Agent is participating in
FAST and the Unrestricted Resale Conditions are satisfied, to credit such Holder’s or its designee’s balance account with DTC for such
number of shares of Common Stock to which such Holder is entitled upon such Holder’s conversion of any Conversion Amount (as the
case may be) or (II) if the Registration Statement covering the resale of the shares of Common Stock that are the subject of the
Conversion Notice (the “Unavailable Conversion Shares”) is not available for the resale of such Unavailable Conversion Shares and the
Company fails to promptly, but in no event later than as required pursuant to the Registration Rights Agreement (x) notify such Holder
and (y) deliver the shares of Common Stock electronically without any restrictive legend by crediting such aggregate number of shares of
Common Stock to which such Holder is entitled pursuant to such conversion to such Holder’s or its designee’s balance account with DTC
through its Deposit/Withdrawal At Custodian system (the event described in the immediately foregoing clause (II) is hereinafter referred
as a “Notice Failure” and together with the event described in clause (I) above, a “Conversion Failure”), then, in addition to all other
remedies available to such Holder, (X) the Company shall pay in cash to such Holder on each day after the Share Delivery Deadline that
the issuance of such shares of Common Stock is not timely effected an amount equal to 2% of the product of (A) the sum of the number
of shares of Common Stock not issued to such Holder on or prior to the Share Delivery Deadline and to which such Holder is entitled,
multiplied by (B) any trading price of the Common Stock selected by such Holder in writing as in effect at any time during the period
beginning on the applicable Conversion Date and ending on the applicable Share Delivery Deadline, and (Y) such Holder, upon written
notice to the Company, may void its Conversion Notice with respect to, and retain or have returned, as the case may be, all, or any
portion, of such Preferred Shares that has not been converted pursuant to such Conversion Notice; provided that the voiding of an
Conversion Notice shall not affect the Company’s obligations to make any payments which have accrued prior to the date of such notice
pursuant to this Section 4(c)(ii) or otherwise. In addition to the foregoing, if on or prior to the Share Delivery Deadline either (A) the
Transfer Agent is not participating in FAST or the Unrestricted Resale Conditions are not satisfied, the Company shall fail to issue and
deliver to such Holder (or its designee) a certificate and register such shares of Common Stock on the Company’s share register or, if the
Transfer Agent is participating in FAST and the Unrestricted Resale Conditions are satisfied, the Transfer Agent shall fail to credit the
balance account of such Holder or such Holder’s designee, as applicable, with DTC for the number of shares of